THE COMMON COUNCIL OF THE CIVIL CITY OF NEW ALBANY, INDIANA, HELD A WORK SESSION IN THE THIRD FLOOR ASSEMBLY ROOM OF THE CITY/COUNTY BUILDING ON MONDAY, JUNE 4, 2012 AT 6:30 P.M 

PRESENT: Council Members Mr. Coffey, Mr. Caesar, Mr. Phipps, Mr. McLaughlin, Mr. Blair, Mrs. Baird, Mr. Gonder, Mr. Zurschmiede and President Benedetti.  
ALSO PRESENT:  Matt Lorch, Scott Wood, Carl Malysz, John Rosenbarger, Mickey Thompson and Vicki Glotzbach 
Ms. Benedetti called the meeting to order at 6:30 p.m.
Mr. Wood stated that this is an amendment to Chapter 99, Streets and Sidewalks, to be known as Section 99.03 the Right-of-Way Management Program.  He stated that it is permitted under Indiana Code Title 8, Article 1, Chapter 2, Section 101, Letters A through D.  He stated that the first page and a half is the recitation of whereas which are based on the statute itself.  He added that this section allows them to create a local ordinance and the ordinance begins at 99.03 and read the through each section of the ordinance.
Ms. Benedetti asked in regards to the Administrator, do we know a salary for this position yet.

Mr. Wood replied not at this time.  He stated that they are thinking that they would like to have Crowe Chizek or someone that has had experience with these types of ordinances to make sure that they are putting together a fiscal plan including that salary that reflects our actual and reasonable expenses for that.  He added that there is simple no way for them to conjure a number out of the air.
Ms. Benedetti stated so basically you would hire someone like JTL and it would be whatever their going rate is at that time.
Mr. Malysz stated that he thinks that they want to create a department budget for this purpose.

Ms. Benedetti asked if that would come out of the Board of Works. 
Mr. Malysz replied yes or under some logical place.  He said that the idea is to get the utilities that occupy space in the rights-of-way to contribute some to that the operating budget. 

Ms. Benedetti stated that as we collect the fees from the utilities then you will put it into the Board of Works maybe in a non-reverting fund where this person would be paid out of. 

Mr. Wood replied that he feels that would be the best way to go. He added that he is going to defer to Crowe Chizek or whoever the city goes with to find out how other cities have done it. 

Mr. Blair stated that the ordinance says that the Administrator will be an officer of the city.

Mr. Wood stated that individual is an employee of the city the way that the ordinance is written right now.  He stated that person could have a contract through the Board of Works with JTL or someone else and they are out doing the inspection and reporting back to the Administrator and the Administrator would contact the utility if they need to go back and fix anything.

Mr. Malysz stated that this is an enabling ordinance locally and when they talk about fees and raising revenue, you have to have the ability in-house to run the overall program.  He stated that you need to store records, you need to enlist utilities annually, you have got to keep maps on file, etc.  He stated that they are talking assessing a pro-rata fair share to all of the utilities and that would go into an operating budget for a city department.  He said that the fees for cuts are also something that has to be developed.   He stated that what is lacking is the relationship of what it really costs to do the inspection to cover repair, etc.  He added that the first thing we need to do is pass the ordinance and have an operating budget with fee assessments for the different utilities.  He also stated that if all of the utilities are in the rights-of-way then maybe the utility companies should bear some of the costs in maintaining them.
Ms. Benedetti asked if other cities are following this and do we have something that we can research to go by.
Mr. Wood stated that when he spoke with Jodie Woods at IACT, she was not aware of another city that has adopted an ordinance specifically on 8-1-2-101but when he mentioned it she immediately knew that code citation.  He said that she did put him in touch with the folks at the Purdue Road School who work with City Engineers and Boards of Public Works throughout Indiana.  He stated that the law was originally in the mid 1930’s and was updated in the late 80’s early 90’s and the General Assembly revisited it but didn’t see any reason to amend it or rescind it.  He explained that they have all probably had it in their ordinances over time and it has just sort of morphed into their own local program.  He stated that we have had these policies but we don’t know what to expect from the utilities and utilities don’t know what to expect from us and we need to get to a point where everyone knows what to do all the way through.  He said this is the first step in that and there will be two more to follow.  He stated that next will be the funding and once that is separated then there will be a revised excavation section of this same portion of the ordinance.   
Ms. Benedetti stated that you are looking at hiring a contracting firm rather than an individual.
Mr. Wood stated that nothing has been written in stone at this point.  He stated that the Administrator would be a city person.

Mr. Blair asked if that would be a new position. 

Mr. Wood replied yes.
Mr. Malysz stated that right now that role is being implemented by a little bit of time by no fewer than half a dozen people and that includes Mr. Rosenbarger, Mr. Wood, Mr. Thompson, a couple of attorneys, different utility people with the city and himself so it is hard to tell who is coordinating it.  He added that this budget will fund a Right-of-Way Coordinator.  

Mr. Gonder asked if they have some basic idea of what kind of budget he is talking about. 

Mr. Malysz replied somewhere around $100,000.00+-.

Mr. Gonder asked who the utilities that we are talking about are.

Mr. Malysz replied Sanitary Sewer, Storm Water, Indiana American Water, Duke Energy, Vectren, AT&T, Silver Creek Water, Edwardsville Water and there is also a company called Level 3 that has a fiber optic underneath Main Street. 
Mr. Wood stated that there are a whole lot of different approaches that we could take to assessing a fee for the utilities such as the number of taps, the miles of service line that they have, the number of customers that they have, etc.  
Ms. Benedetti asked if it is going to be complete by the third reading.

Mr. Malysz replied yes.  He stated that that they will have the original operating budget and the fees that are going to be assessed.  
Mr. Gonder asked if there is any thought that maybe it doesn’t make sense to charge a fee for the storm water or sewer.

Mr. Malysz stated that it would be unfair at that point.

Mr. Caesar asked how many cuts do we do over a one month period.

Mr. Thompson stated that it just depends on the job the utility is doing and how big it is.

Mr. Caesar what mechanism will they use to fund this.

Mr. Wood stated that they would get that back from the users.

Mr. Rosenbarger another choice that the utility companies will have is to buy their own right-of-way which they occasionally choose to do.  He stated that there are other options.  He stated that we have eight projects going on right now but he thinks that will tend to increase over the years.  

Ms. Benedetti asked if it is going to generate enough revenue to justify the position and is it enough work to keep them busy.

Mr. Rosenbarger replied yes.

Mr. Malysz stated that everybody says that our streets are torn up because the utilities that are not helping to pay for administering the Right-of-Way Program.  He said that we are asking them to do something new but we are not going to ask them to do something unfair.

Mr. Gonder asked why there is no assessment for contractors such as plumbers who have to dig up a sidewalk to do a repair.
Mr. Malysz stated that the homeowner or that company would need a permit for a cut to the sidewalk. 

Mr. Gonder asked who is policing the repair.

Mr. Malysz stated that right now it is just a little bit of everyone helping out.

Mr. Gonder stated that in the ordinance that was amended a couple of the years ago there was language that talks about a registry and asked if that had been maintained at all.
Mr. Malysz stated that the Clerk is supposed to do that but it is something that the Right-of-Way Administer should keep.

Mr. Gonder stated that if a company digs a whole and five years later there is a problem then there is no way to track that.
Mr. Malysz replied that is correct but part of the management program would be to track all of those.

Mr. Thompson stated that we do keep track of those permits in the City Clerk’s Office. 

Ms. Benedetti asked where the money goes for those.

Mr. Malysz replied that it probably goes into the General Fund.
Mr. Wood went over Section D in the ordinance and stated that there are six items that form the basis of the job description of the individual known as the Administrator.  He went over those six items and moved on to Section E.
Mr. Blair asked if they have considered performance bonds.

Mr. Wood stated that there is nothing in the statute that addresses performance bonds but it is definitely something they have thought about.

Mr. Blair asked why they decided not to put it in. 

Mr. Wood stated that it is not in the statute and he wanted this to mirror the statute as closely as possible.

Mr. Blair asked if that was still a possibility.

Mr. Wood replied yes.  He then went on to discuss Sections F and G and stated that a really important part is that the utilities located in the rights-of-way shall provide current maps of their utility distribution systems located in the public rights-of-way in electronic formats so that we can create a GIS database.  He then went over Sections H, I, J and K.
Ms. Baird asked if this person would be on call for emergency situations.
Mr. Thompson stated that they really wouldn’t have to be because once they do their repair they put down rock and patching and then come back to replace it at a later time.

Ms. Benedetti asked what qualifications would this person need to have.

Mr. Malysz stated someone with administrative experience as well as construction experience and then stated that an engineer could do the work. 
Ms. Benedetti stated that we have wanted an engineer.

Mr. Malysz stated that if you hire an engineer to run the program, he doesn’t know if you can expect them to be the engineer for other things in the city.  He stated that Mayor Gahan is also asking them if they could use this to help fund and hire a City Civil Engineer that meets all of the qualifications that we desperately need.  He then stated that the answer would be yes but then the question would be do they need some additional help and maybe they would.   
Mr. McLaughlin stated that the water company came in on his street and made cuts and ruined his sidewalk and asked if this would oversee that problem.

Mr. Malysz replied yes.

Mr. Zurschmiede asked if it is possible to get a number of cuts that are being requested and stated that rather than a fee, the ordinance needs to state that the whole street needs to be restored to originality not patched like they did on Culbertson Avenue.

Mr. Malysz stated that they talked about three fees. He stated that the first one would be an annual fee to be in the rights-of-way.  He stated that the second fee would be for the cuts and the third fee would be fees to maintain the streets.
Mr. Blair stated that he is not convinced that this is a full-time job and feels that if we had a City Engineer, they could use an administrative assistant for part of this and then use their expertise on other things as well then we could kill two birds with one stone.

Mr. Malysz stated that might make sense.   
Mr. Zurschmiede stated that if the utilities come in and do sidewalk cuts then they need to replace the entire sidewalks not just part of it.
Mr. Wood stated that is a good point and that from an ADA standpoint they are supposed to upgrade to be in compliance.  He stated that with the streets it is harder because the statute says that the street has to be returned to the state that it was beforehand.

Mr. Coffey stated that he thinks this looks like a brand new bureaucracy.  
ADJOURN:
There being no further business before the board, the meeting adjourned at 7:15 p.m. 

_____________________________


_____________________________

Diane Benedetti, President 



Vicki Glotzbach, City Clerk
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